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'THE CITY'S BREACH OF THE TRUST

A comparisoh. of photographs of the ‘Pool when first constructed and

today, well demonstrates that the City has failed to maintain the trust property

in a condition similar to when the property was conveyed. Photos demonstrate
that the Pool originally was a pool of water sheltered by the breakwater and
adjacent to a relatively small strip of sand beach. Today the beach extends out
almost to the end of the breakwater. In effect, the breakwater no longer serves
to protect the swimmers and bathers in the water, but rather the sand beach
has, over the years, filled in most of the Pool. [Exhs. 35 & 228.] In reality,
Children’s Pool is no longer a safe pool of ocean water for children to use.

There also exists another safety issue at Children’s Pool, and that is
pollution.  The evidence is un-contradicted that the water inside the
breakwater is polluted and the public has been advised, from 1997 to the
present, not to enter the water at Children’s Pool because it poses a health
risk. The evidence is also un-contradicted that the beach itself is a repository
for sufficient amounts of seal feces to potentially pose a health hazard to
persons, and particularly children, using the beach at Children’s Pool.

In its present condition, the land granted by the 1931 Trust is not
suitable for the uses enumerated in the grant. Because of the unhealthy
condition of the sand and water, the Children’s Pool area is not suitable for use
as a public park, bathing pool for children or a recreational area. That being
the case, has the City breached the Trust by not restoring the trust lands to a
usable state? The plaintiff contends that it has.

Plaintiff reads the trust grant as according the public, as its
beneficiaries, access to and use of the Children’s Pool, and argues this use by
the public has been thwarted by the City’s conduct and failure to act while
trustee of the Children’s Pool. Plaintiff’s position is supported by the facts and
the law. As a trustee, the City has an obligation to “administer the trust with

reasonable care, skill, and caution under the circumstances then prevailing
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